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THE STATE OF UTAH
OFFICE OF THE ATTORNEY BENERAL
SALT LAKE OITY

June 24, 19482,

Honoreble Lawrsnce Taylor
Direotor Securities Commission
Departuent of Business Regulation
BUILDING

Dear Mr, Teylor:

Reference is made to your letter of June 9, 1942, in which you have re-
quested »y opinion as %0 whether or not the Lssusnce and sale of certificares of
mombership or certificates of interest to members of non-profit egricultural coop~
eTative associstions are subject to Title 82 of the Revised Btatutes of Utah, 1933,
which 18 better known as the Securities Aot of the Btate of Utah, As you have
stated in your letter, your inquiry hes been prompted through correspondence with the
Reglonal Attorney of the Federal Fam Beourities Administration, whose letters you
have snclosed for my examination and consideration,

The question presented has, t+0 my knowledge, never been presented to the
courts of this Btate and therefore our solution of this problem must depend upon a
considerution af the intentiom of the Legislature, ae expressed in Title 82, supre,
end Chapter £, Laws of Utah, 1937, whioh is an aot concerning the creation of agri-
oultural cooperamtive usods.aﬁou within the Btate of Utal~eand, of course, from the
remarks thet have been previously made wpon related subjects by the Supreme Oourt
of this Btate and by the Sdperior Courts of other jurisdictions,

In Seotion 82-1-5 of the Securisies “.‘ of this State 1t is stated:
“I'he proviaions of this shapter shall not apply tol

»(5) Any security iseued hy s corporetion organized exclusively
for edusational, bdenevolent, fraternal, oharitable or reformatory
purposes and not for pecuniary profit, no part of t$he net sarnings
of which imures to the benefit of any privete stockholder or in-
dividual .*

It could de held, following a careful consideration of the above language,
that, striotly spesking, an agriculturel cooperative asscoiation is mot execlusively
edugational, benevolent, fraternal, charisadble or reformatory, However, these sub-
Jjeot cooperatives are not formed primarily for profit but ere orggnized under spec~
ific legislative autborisation %0 encourasge the farmer to better his astanderd of
living through an organized control of the sale of his produots,

In Section 2 (f) of Chapter 2, Lawa of Uteh, 1937, it is provided:

"Assoclatione shall be clessified as and deamed $0 be non-profit
oorporations, inasmuch as their primary object is not to pay dividends
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on invested capitsl, but to render service and provide
neans and racilities by or through whioch the producers of
agricultural products may receive a ressonable and fair
return for their products.®

0f course, if we would striotly snalyze the objectives of the agricule
turel cooperative associations perhaps we would, in the end, determine that through
the cooperative the famer would realize soms profit, However, the profit realized
is 80t $he result of the return on invested capitel such as the ordinary finanoial
investment but 1s a return, or savings, brought adbout through the service of the
coaperative in the sale of the sgricultursl ocommodities or produete. Therefore, it
is my opinion that the purchase of the membership certificate which permita the
famer to partiocipate in the cooperetive asmsociation is not the purchase of e security
within the contemplation of the Uteh State Securities Commission Act,

It was not the intention of the Legislature in enacting the Besurities Act
which was drafted to form a "Little Blue Sky Law" to lold that all forms of contracts
or investments should be classified as purchases of securities, The sot was primarily
aimed to protect the public in trenssctions whioh are speculative in nature, In te
case 0f Lewis v, Creasey Corporation, 248 8, ¥, 1046 (Ky.) the court remarked:

"We, therefore conclude as the cases referred to hold, that

the primery purpose of Hlue Skylawas is to protect investors

from investuents in securities whereby e profit is promised

and expected without any active efforts on th¥ part of the in-
¥estor, and which scheme contemplat8s that $hs company or in-
dividual who receives the investment will employ it himself or
itself in such a manner as to reap a profit $0 ¢+ he holder of the
s0ld security; and that it was not intended to¢ epply to oontracts
containing mutual obligations, suoh as are dally emtered into
in commercial life, and from which a profit oan only be reaped
by the uses which the investor slone makes of them,,."

It 48 obvious from the suthorities in the case $hat the purchase af ge~
ourities involves the cutlay of money or ether consideration with the expectation of
profis absenting any other sffort upon $he part of the investor,

In the agrioultural ogoperative assooiation euch member must contribute
not only his original prioce of the membership certifieate but slse he must contimue
to advanse the produsts of his famming operations to the cooperative, and also par~
%Scipate in the eotive management of the ssme, The tiue cooperetive cannot hope
%0 survive without such partioipation on the part of all members, both in produstion
and active mansgement,

I% may be interesting at this time to nmote that in tie case of National
Bapk of s$he Republic v. Price, 2354 Pac, 23], the Suprems Court of the State of Utah hed
30 determine whether or not certain stock certificates sold to beet fammers in the
8tete of Utah were subject to the regulations of the Securities Commission of this
Btates It was argued in the case that since the corporetion sold only to certain beet
producers who contracted with the corporation to furnish e definite aoresge of bests
yearly for the uses of the corporation that sueh s compeny wes a cooperative and not
subjsct $0 the Securities Acts The deoision £n this oase was rendered in 1923 and
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the Court remarked that although the company involved claimed it wese a cooperstive
organisation and not a corporation, in the striet or ordinary sense in whioch the
word "oorpovetion” ia used, that under the lews of thia State a corporation ocannot
be oreated except by statute as it i3 a mers creature of law, and that the statutes
of the State make no provision for a cooperative corporation. The Court further
statedt

"The ¢t that a comprehensive pien for securing funds by selling
corporate stock was adopted and that contracts for growing beets,

an integral part of the jan, were t0 be secured at the same time, from
the same persons buying the stock, di{d not change the nature of the
transaction and ¢ ransmute into a cooperative agremment for raising
bests shat which was e ssentially & stoock selling scheme by the cor-
poration for the purpose of securing capital with which to build a
sugar factory."

0f ovurse, sinee the formation of agricultural cospsratives bad not been
suthorized st the time of the decision above reforred $0, the case cannot be definite
autbority for the question hers involved, FHowever, it ie interesting to note that
the subject was disoussed and that in view of the faot the court seid that the company
was angeged in a stock selling schems, the true cooperative cennot be given such a
desgription by our court at this time,

The Legislature of this State, in passing an act for the specific purpose
of suthorizing the formation of agricultural cooperatives, declared in Bestion ) there-
of}

*It is the declared policy of this state, aa one means of improving

the economic position of agrioulture, #o ensourage the organization

of producers of sgriculturel products into effective associations under
the oontrol of such producers, and %o that end this ect should be
1iderally construed,*

Under such a2 polioy it would mot be consistent for the administrative
officers of this State to hold that such cooperstives are speculative sobmss requir-
ing the same supervision that is acoorded ordingyy corporations under the Securities
Act of this 8tate and, therefore, it is sy comclusion that certificates of membership
‘48 cooperative associstions which are ineorporeted under the authority of Chapter 2,
Laws of Utah, 1037, do mot require registratien before the Utah State Securities
Commission, ‘

It 18 not the purpose of this writing %o doslare that all coeoperatives
are exwnpt from the provisions of the Securities Act, but only those which sre the
subjest of your inquiryj for it hes come %o my ettention that siii*ull coeperatives
are agricultural ceoperstives and from a susmary oonsideration of the entire field
nary of the certificates of manbership in such organizations may fall within the
definition of a sequrity, as set forth in Section 82-1-4 of the Securities Ast,

Yours very sxyuly,
8/ Grover A, Giles,

Attornay General
AJBLIEL



