JFFICE OF THE ATTORNEY GEIFRAL
State Capitol
Salt Lake City, Utal

February 22, 1949

Mr. Lawrence Taylor
Department of Buisiness Regulation
BUILDING

Dear ilr. Taylor:

We have received your letter of February 17, 1949 in which you inguire whether or
7ot the following described transaction involves the sale of securities witkhin %l
reaning of Seciion 82-1-4, Uteh Code Annotated 1943.

wou state that William I. Gomm of Vernal, Utah, is the ovmer of 160 acres of lan<

.n Ashley Valley, Utah. He has given an oil lease on the entire tract to the Eypv:=y
(il Company. Under the terms of this lease, the o0il company is retaining a 7,/8
interest in all oil produced on the tract and paying to Gormi, the lessor, a 1/8
interest of the oll produced therson. Mr. Gomm has made an arrangement with s ilx
Pendleton, a securities dealer, whereby Mr. Pendleton is offering to the public a
1/150 interest in the 1/8 interest retained by the owner, lessor, Mr. Gomm. Thic inx
actually an undivided 1/1280 interest of the whole 160 acre tract. This interest iu
resresented by a minsral deed which purporis to convey an undivided interest in the
real estate itself. The narrow question which you present is whether or not the
nterest reprosented by this mineral deed is an interest in roal estate or is &
security within the meaning of Utah law.

Under date of February 8, 1949, this office, in an opinion addressed to you, stated
thet a mineral deed as such, conveys an interest in real estate and a duly licensed
real estate broker would be authorized to handle such transactions. Additional in-
formation which you have furnished us, puts an entirecly different light on the mat-
Ser. % is true that a mineral deed, without more, is a conveyance of resl cstate.
Hewever, under the facts stated above, it appears that the mineral deed is used as
a subterfuge in an effort to circumvent the Utah Securities law. Secetion 88-1-4,
jsall Code Annotated 1943, states in part:

"tSecurity' shall Include ...certificate of interest or participation or cert-
ificate of interest in a profit-sharing agrecment; cortificate of, contract
for, or any conveyance or other ingtrument conveying, represcuting, or pur-
porting to convey or represent, an interest or any right in, te or under any
0il, gos or mining lease or permit;" (underscoring added)

Although there is mo hard and fast rule by which it may be detemined whether a
transaction falls within this definition, the provisions should be liberally con-
strued with a view to its rxemedial purposos. In dotermining whether or not a trans-
seticen invelves the issuance of securities within the meaning of the statute, e
muzt look to the substance and not to the form of the transaction. Securities and
Exchange Commission v. Wickham 12 F. Supp. 245. In tho case of State v. Pullen, 192
Atl. 473, the Texas Supreme Court passed on a fact situation which is nearly ideati-
cal with the one you prescent in light of a gtatute very similar to our Uteh statute.
wne court held that a transaction by a minorsl deed was a security within the mean--
ing of the statute. The court held in the following language:

"We cannot agreo with the contention of the respondent that the sale of these
'Mincral Decds! constitutes merely the sale of an interecst in land in Texas.

It is difficult %o read thesc documents and not come to tho conclusion that,
rrotwithstanding the logol verbiage in which the transaction is clothed by such
documents, they arec nevertholess, sccurities evidoncing sm invegtment by the
mirchager in a share of oil produced end brought to the surface by the losses

of the land described therein. Teehnically they may alsc ovidence an intorest in
realty in Texas, but such intorost, it seems to us, is an unsubstantial intercst,
because, by the very torm of these documents, the purchaser thercof is actually
preeluded from tho enjoyment of that intorest in any other effective way than by
rueeiving kis proportionatc share of the value of tho oil producsnd and brought to
the aurface by the lesses. In other words, thesc documents are primerily eviconc:
of a sharc in o0il produced undor an ¢il lease and only incidentally evidence of &
transfor of an intorest in xealty. thile they may boe instruments convaying rcelty
intorusts, according to. the law of the state of Toxas, that is not a good reason
for holding they are not also securities, according to the law of this Statc
ropulating the sale of sccuritios.

"Phese documents, upon close oxamination, clearly prosont a situation which do-
mends that tho rcalities prevall over the morely tochnical effect of tho legelistic
form of tho documents thomsolves. Rcally and actually behind the form of a con~
voywice of an intoregt in land sct out in these documcents is an investment contract,
an:d iv is peculiarly the kind of an investment contract which lends itseolf readily
to the perpotuation of the evil which the Securitics Act is designed to eradicate.



"we are wunwilling our conatrucition of our statu’ to¢ make the
mere form of such « contract a barrier to the carryuig out of the
will of the Legislature to protect the public welfare, as we have
found it expressed in chapter 273. It would be a grave misfortute
if, by slavish adherance to form and blind disregard of substance,
the declared public policy of the State in the regulation of the
sala of sceurities was thus nullified by this court.®

In the cace of People v. lMcCalla 220 P. 438 the court had the following to say in a
similar situation:

"ihere a corporation conveyed a amall parcel constituting a 1/4000

part of a large tract subject to an ¢il lease, and the right on the

part of the corporntion to receive and disburse all income received L rom
such land to tno proper parties and to make any new agreements necessary
for increasing or protecting such income, and contemporanecusly with the
execution of the deed issued to the grantec a certificate entitling the
crantee to a 1/400C part of the net income received from the land, held

a 'security', within Corporata Secutires LAct, 2, subd. 6, as amended by
St. 1921, p. 1116, 1, defining a !'security' as any iustrument issued or
offered to the public by any compeny evidencing or representing any

right to participate or sharé in the profits or carnings, or distritution
of assots of any business to carried on for profit, since the grantee's re-
lation to the corporation was similar to that of ¢ stockholder, tho contracst
botweon theom beuing not merely anc of agency."

7Tuc case of Pceople v. Danniels, 76 P {2nd) 556 is %o the same effect.

Uoen exumining the transaction which you present, it appears to us that even though
sue bransfor was made by means of a mineral deed which normually is used to convey
i interest in roal ostate, in reelity the decds are nothing more than certificates
T on intorest in the oil lewse. Yo do mot feoel that vhe form of the conveyance

e

g controlling and we are of the opinion that the transaction to wiich you refor

)

volves a "security" within the meaning of Section 82-1-4, Utah Codc Annotated,

Yours vory truly,

CLINTON D. VIRNON
Attorney Gonoral
PICELTC
By



